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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 19th day of January, 1995

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13390
V.

JAMES M RI BAR

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion Adm nistrative Law Judge Wlliam R Millins rendered in
this proceeding on April 20, 1994, at the conclusion of an
evidentiary hearing.' By that decision, the law judge affirned
an order of the Adm nistrator suspendi ng respondent’'s comrerci al

pilot certificate (No. 398900713) for his alleged violations of

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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sections 91.119(b) and 91.13(a) of the Federal Aviation
Regul ations, "FAR " 14 CFR Part 91.2 However, because he
concl uded that one of the allegations nade in support of the
charges had not been proved, the |aw judge reduced the sanction
sought by the Adm nistrator froma suspension of 60 days to one
of 30. The Adm nistrator appeals the reduction in the sanction
sought in his order, which served as the conplaint in this
matter. For the reasons discussed bel ow, the appeal will be
granted and the 60-day suspension reinstated.?

The | aw judge credited the evidence supporting the
al l egation that respondent had operated a Cessna T210N aircraft
over a congested residential area in Waukesha, Wsconsin at
altitudes as low as 50 to 75 feet, in violation of the two

regul ations cited in the Admnnistrator's order. He was not

°’FAR sections 91.119(b) and 91.13(a) provide as foll ows:

8§91.119 Mnimum safe altitudes: General.
Except when necessary for takeoff or |anding, no person
may operate an aircraft below the follow ng altitudes:
* * * * *

(b) Over congested areas. Over any congested area of a
city, town, or settlenent, or over any open air assenbly of
persons, an altitude of 1,000 feet above the highest
obstacle within a horizontal radius of 2,000 feet of the
aircraft.

891. 13 Carel ess or reckl ess operation.
(a) Aircraft operations for the purpose of air navigation.
No person may operate an aircraft in a careless or

reckl ess manner so as to endanger the life or property of
anot her .

3Respondent has filed a reply opposing the appeal .
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per suaded, however, that respondent had been shown to have
comm tted another violation of FAR section 91.13(a) by the manner
in which he had operated that aircraft during a takeoff from
Waukesha Airport on the same date.* Although the Administrator
had made it clear in his closing argunent that the takeoff charge
was "much | ess severe"” than the Iow flight charge and that Board
precedent for the low flight allegation al one would support a
suspension of at |east 60 days (Tr. at pp. 63-64), the | aw judge,
wi t hout di scussion, reduced the sanction in the Admnistrator's
order to 30 days. W agree with the Admnistrator that the | aw
j udge erred.

Wil e the dism ssal of one or nore allegations froma
conplaint is a circunstance that may well result in a finding
that a | ower sanction than that originally sought by the
Adm ni strator should be affirnmed, it does not justify an
automatic or formulaic reduction in the sanction in all cases.
Rat her, the |law judge in such instances nust eval uate the
seriousness of the charges he has found proved and informhis
j udgnment on sanction by reference to precedent and such ot her
sources as may be hel pful or necessary in the interest of
furthering uniformty. That was not done here.

The | aw judge in effect concluded that respondent had nade
four or five passes above "houses and other property" at a

dangerously low altitude. W agree with the Admnistrator that a

‘Respondent was al l eged to have flown | ow over the runway
after liftoff until reaching its end and then to have executed an
abnormal ly steep clinb.
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60- day suspension for such low | evel flying over a congested,
residential area is consistent with Board precedent® and that,
therefore, the rejection of the FAR section 91.13(a) charge
related to the takeoff did not nake a 60-day suspension
i nappropriate or excessive for the charges based solely on the
| ow flight operation.

ACCORDI NGY, IT I S ORDERED THAT:

1. The Admnistrator's appeal is granted,

2. The initial decision is affirmed in part and reversed in
part; and

3. The 60-day suspension of respondent's comrercial pil ot
certificate shall commence 30 days after service of this opinion
and order.®

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.

°See, e.g., Administrator v. Jackson, NTSB Order No. EA-3270
(1991). We note, noreover, that a 60-day sanction is the m ni mum
sanction recommended in the Adm nistrator's "Enforcenent Sanction
Qui dance Table" for low flight over a congested area. See FAA
Order 2150. 3A, Appendix 4, p. 17. -

®For purposes of this opinion and order, the respondent mnust
physically surrender his certificate to an appropriate
representative of the Adm nistrator, FAR section 61.19(f).



